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UNITED STATES DISTRICT COURT

MIDDLE DISTRICT OF LOUISIANA

BANK ONE, N.A.
CIVIL ACTION

VERSUS
NO. CV 02-152-D

ARTHUR D. COLLEY, MARY
GRAVES COLLEY, AND ART 
COLLEY’S AUDIO SPECIALTIES
INC.

VERSUS

FIRST U.S.A. BANK, N.A., BANK
ONE, N.A., CBC CREDIT SERVICES
EQUIFAX INFORMATION SERVICES,
L.L.C., EXPERIAN INFORMATION
SOLUTIONS, INC., AND TRANS
UNION, L.L.C.

RULING ON MOTION FOR PARTIAL SUMMARY JUDGMENT

This matter is before the court on a motion for partial summary judgment (doc.

80) filed by First USA Bank, N.A. (“First USA”).  Arthur D. Colley, Mary G. Colley,

and Art Colley Audio Specialties, Inc. (“the Colleys”) have filed an opposition.  There

is no need for oral argument.  Subject matter jurisdiction is based upon 28 U.S.C.

§1331.  

The relevant procedural background of this matter is as follows.  On

November 20, 2001, Bank One filed suit against the Colleys in state court, seeking
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to collect amounts due under two promissory notes and seeking the recognition of

a mortgage on the Colleys’ home.1  The Colleys filed an Answer, Reconventional

Demand, and Third Party Demand against Bank One, First USA, and several credit

reporting agencies.2  On February 8, 2002, this matter was removed to federal court.

Subsequently, this court granted in part Bank One’s summary judgment motion

regarding the Colleys’ reconventional demands.3  Now, First USA moves for partial

summary judgment, asserting that there are no material issues of fact regarding the

Colleys’ following third party demands: (1) claims arising under the Louisiana Unfair

Trade Practices Act (“LUTPA”); (2) state law claims for negligence, defamation, and

any other claims premised under La. C.C. art. 2315; and (3) claims arising under the

Fair Credit Reporting Act (“FCRA”).  For the following reasons, this court agrees. 

Background Facts

The facts giving rise to the Colleys’ third party demands against First USA are

relatively straightforward.  In the Spring of 1998, the Colleys had an outstanding debt

with First USA, which resulted in a “trade line” on the Colleys’ credit report.4  In an

attempt to fix their credit report, the Colleys allege that they paid their debt in full and
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obtained an agreement from First USA to completely delete the trade line.5  When

the Colleys attempted to refinance the mortgage on their home in 1999, they found

that the trade line still existed.6  In late 2000, upon learning First USA was an affiliate

of Bank One, Mr. Colley visited the Bocage branch of Bank One seeking to remedy

this problem.7  Ms. Diane Heirgh, the Bank One officer with whom Mr. Colley met,

called a local credit reporting agency (a division of EQUIFAX) which promised to

remove the inaccurate information.8  Mr. Colley left a copy of the file with Ms. Heirgh

so that the problem could be cleared with the other credit reporting agencies.  The

Colleys subsequently received an updated credit report from the local credit

reporting agency, reflecting removal of the trade line.9  However, on January 4, 2001,

Mr. Colley discovered that  the trade line was not deleted from credit reports issued

by national credit reporting agencies.10  

The Colleys sued First USA for claims arising under state theories of

negligence and obligations, claims arising under LUTPA, and claims arising under

the FCRA.11  First USA’s motion for partial summary judgment urges this court to
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dismiss every claim except that which arises under Louisiana obligations law.

Summary Judgment Standard

Summary judgment is appropriate when the pleadings, depositions, answers

to interrogatories, admissions, and affidavits on file indicate that there is no genuine

issue of  material fact and that the moving party is entitled to judgment as a matter

of law.12   When the burden at trial rests on the non-moving party the moving party

need only demonstrate that the record lacks sufficient evidentiary support for the

non-moving party’s case.13  The moving party may do this by showing that the

evidence is insufficient to prove the existence of one or more elements essential to

the non-moving party’s case.14  

Although this court considers the evidence in the light most favorable to the

non-moving party, the non-moving party may not merely rest on allegations set forth

in the pleadings.  Instead, the non-moving party must show that there is a genuine

issue for trial.15  Conclusory allegations and unsubstantiated assertions will not

satisfy the non-moving party’s burden.16  If, once the non-moving party has been

given the opportunity to raise a genuine factual issue, no reasonable juror could find
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for the non-moving party, summary judgment will be granted for the moving party.17

Analysis

I LUTPA Claims

At the outset, this court notes that the Colleys concede that First USA is

exempt from the LUTPA.18  Indeed, “actions or transactions subject to the jurisdiction

of... the state bank commissioner... and any bank chartered by or under the authority

of the United States” are exempt from the provisions of the LUTPA.19  Because it is

uncontested that First USA is a national banking association chartered “by or under

the authority of the United States” and is extensively regulated with respect to unfair

and/or deceptive trade practices under the United States Code, First USA is exempt

from the LUTPA as a matter of law.  

II Negligence and Defamation Claims Arising under La. C.C. art 2315

Next, First USA claims that the Colleys’ negligence and defamation claims are

preempted by the FCRA.  First USA’s position is that §1681t(b)(1)(F) of the FCRA

totally preempts any state law claim premised upon a credit furnisher’s conduct

taken after the consumer provides notice to the furnisher of a dispute with a credit-

reporting agency.  First USA argues that, because the alleged conduct giving rise
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to the Colleys’ negligence and defamation claims arose after the Colleys told First

USA that their credit report contained inaccuracies, those state law claims are

preempted by §1681t(b)(1)(F).20  In response, the Colleys argue that the FCRA’s

other preemption provision – §1681h(e) – should be applied instead.21  The Colleys

explain that, because of the exception in §1681h(e) for “false information furnished

with malice or willful intent to injure [the] consumer,” a question of material fact

remains regarding whether First USA’s conduct was done with malice or willful

intent.  The issues for this court are, thus, how to reconcile the two preemption

provisions of the FCRA and which provision to apply to the facts of this case.

The question of preemption of state common law claims under the FCRA has

not yet been addressed by a Circuit Court.  However, several district courts around

the country have considered how and when to apply each preemption provision to

pendent state common law claims.  Three approaches have emerged from these

district courts.22  The first approach is to interpret §1681t(b)(1)(F), which was added
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to the FCRA after §1681h(e), as completely subsuming §1681h(e).23  This approach,

which would call for preemption of all pendent state law claims, has been rejected

by at least one court because Congress left §1681h(e) in place when it added

§1681t(b)(1)(F).24  The second approach is to read §1681h(e) as applying to state

tort actions and §1681t(b)(1)(F) as applying to state statutory regulation.25  The third

approach, called the temporal approach, has been applied most often26 and was

adopted by this court when it granted Bank One’s motion for summary judgment on

this issue.27

The temporal analysis relies on the language of §1681t(b)(1)(F) itself to

conclude that §1681t(b)(1)(F) should only be used to preempt state actions premised

upon a credit furnisher’s conduct occurring after the furnisher receives notice of a

dispute.  §1681t(b)(1)(F) states, in relevant part, “[n]o requirement or prohibition may

be imposed under the laws of any State with respect to any subject matter regulated

under. . . section 1681s-2 of this title, relating to the responsibilities of persons who
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furnish information to consumer reporting agencies....”  §1681s-2, in turn, only

regulates conduct of furnishers of information after the furnishers have been either

“notified by the consumer. . . that specific information is inaccurate”28 or notified by

a consumer reporting agency that a dispute over the accuracy of information has

arisen.29  Because the conduct regulated by § 1681s-2 has a temporal component,

and §1681t(b)(1)(F) is based on §1681s-2, it follows that the application of

§1681t(b)(1)(F) likewise depends on when the furnisher of information received

notice of a dispute.  Thus, the bottom line of the temporal analysis is that preemption

of state law claims arising before the furnisher of information receives notice of the

dispute is governed by §1681h(e) and preemption of state law claims arising after

such a time is governed by §1681t(b)(1)(F).

In the instant matter, the facts indicate that the alleged conduct giving rise to

the Colleys’ negligence and defamation actions occurred after First USA, the

furnisher of information, was notified of an inaccuracy in the Colleys’ credit report.

The Colleys have not put forth any evidence suggesting that their negligence and

defamation claims are based on any of First USA’s actions taken before First USA

had notice of the inaccuracy.  Using the temporal analysis outlined above, it follows

that §1681t(b)(1)(F) is the correct preemption provision of the FCRA to apply.  As

that preemption provision does not make any exceptions, it follows that the Colleys’
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claims arising under state law theories of negligence and defamation are preempted

by the FCRA.

III FCRA Claims

Lastly, First USA argues that the Colleys have not stated a claim under the

FCRA for two reasons: (1) §1681s-2(a) of the FCRA does not create a private right

of action and (2) the facts do not support a claim under §1681s-2(b).  For their part,

the Colleys have not specified the statutory provision of the FCRA from which their

private right of action arises. This court notes that it is undisputed by the parties that

§1681s-2(a) of the FCRA does not create a private right of action.  Indeed, courts

have consistently held that, although §1681s-2(a) creates an affirmative obligation

to refrain from reporting inaccurate information, §1681s-2(d) states that subsection

(a)  “shall be enforced exclusively. . . by the Federal agencies and officials and the

State officials identified in that section.”

Thus, the real issue for this court is whether the Colleys have risen an issue

of material fact regarding whether First USA breached its duty under §1681s-2(b) of

the FCRA.  The statutory language of this section makes clear that the duties

created by §1681s-2(b) do not arise until the furnisher of information receives notice

from a consumer reporting agency (“CRA”), pursuant to §1681i(2)(a), that a

consumer is disputing credit information.30  In this case, the Colleys have not

submitted any evidence that any CRA contacted First USA at any time.  In fact, the
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Colleys note in their opposition memorandum that “there is no evidence at this point

that First USA ever received notice of the dispute from a CRA.”31  Because the facts

do not support a claim under §1681s-2(b), this court does not have to reach the

issue of whether a cause of action actually exists under that section.32 

Conclusion

Accordingly, First USA’s motion for partial summary judgment (doc. 80) is

GRANTED.

Baton Rouge, Louisiana, November_______, 2003.

________________________________
JAMES J. BRADY, JUDGE
MIDDLE DISTRICT OF LOUISIANA 


